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Deborah B. Caplan [SBN 196606]
Richard C. Miadich [SBN 224873]
Erin V. Peth [SBN 227850]
OLSON HAGEL & FISHBURN LLP
555 Capitol Mall, Suite 1425
Sacramento, CA  95814
Telephone: (916) 442-2952
Facsimile: (916) 442-1280

Attorneys for Petitioner
LEX McCORVEY

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SONOMA

LEX McCORVEY

Petitioner,

v.

EEVE T. LEWIS, in her capacity as Sonoma County

Clerk-Recorder-Assessor,

Respondent,

GEORGE DAVIS, YVETTE HUDSON, DR. APRIL

HURLEY, MARGARET PENNINGTON, JILL

NUSSINOW, PEGGY MIARS, LOU PRESTON,

GAIL DUBINSKY, MICHAEL ALLEN and

DAREK TROWBRIDGE,

Real Parties in Interest.

CASE NO.:  SVC 237337
(consolidated with Case No. 237322)

PETITIONER’S AMENDED VERIFIED
PETITION FOR WRIT OF MANDATE

[ELEC. CODE,  §§ 13314; 9190]

ELECTION MATTER
IMMEDIATE ACTION REQUESTED

[MEASURE M]

Date: September 12, 2005
Time: 11:00 a.m.
Dept.: 18  (Hon. Knoel L. Owen)

Petitioner Lex McCorvey amends his Petition filed September 1, 2005 as follows:

INTRODUCTION

1. Measure M is a proposed initiative ordinance in Sonoma County that has been approved

for submission to the voters and will appear on the November 8, 2005 ballot.  If adopted, Measure M

would prohibit the propagation, sale, or distribution of genetically engineered (ÒGEÓ) or transgenic
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organisms in Sonoma County.

2. Petitioner filed this action on September 1, 2005 under Elections Code sections 9190 and

13314 to challenge six statements in the Argument in Favor of Measure M, now on display with the

Office of the Sonoma County Clerk.

3. Rebuttals to the Arguments in Favor and Against Measure M were filed on September 1,

2005 and made part of the materials on public display on September 2, 2005.

4. The proposed ballot pamphlet materials concerning Measure M now consist of the

following:

Exh. A Sonoma County CounselÕs Impartial Analysis of Measure M
Exh. B Sonoma County Auditor-ControllerÕs Fiscal Impact Analysis of Measure M
Exh. C Argument in Favor of Measure M
Exh. D Argument Against Measure M
Exh. E Proposed Text of Measure M
Exh. F Rebuttal To Argument in Favor of Measure M
Exh. G  Rebuttal To Argument Against Measure M

Each of the aforementioned exhibits is attached hereto and incorporated herein by reference.  This

Amended Petition challenges statements contained in Exhibit C (bolded) and Exhibit G (bolded).

PARTIES

5. Petitioner LEX MCCORVEY is a registered voter in the County of Sonoma and is the

Executive Director of the Sonoma County Farm Bureau.

6. Respondent EEVE T. LEWIS is the Sonoma County Clerk and is the countyÕs chief

elections officer.  The Elections Code charges her with the legal responsibility for printing the following

ballot materials: arguments for and against Measure M; a fiscal analysis prepared by the Sonoma County

Auditor-Controller; and an impartial analysis of the County Counsel.  (Elec. Code, ¤ 9162.)  The

Elections Code further charges her with the legal responsibility for printing and mailing official election

materials, including the ballot, sample ballot, and official voter pamphlet.  (Elec. Code, ¤¤ 13300 et

seq.)  She is required to be named as a respondent in any proceeding challenging the ballot materials

under Elections Code section 9190 and is sued herein in her official capacity only.

7. Real Parties in Interest GEORGE DAVIS, YVETTE HUDSON, DR. APRIL HURLEY,

MARGARET PENNINGTON and JILL NUSSINOW authored the Argument in Favor of Measure M.

PEGGY MIARS, LOU PRESTON, GAIL DUBINSKY, MICHAEL ALLEN and DAREK
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TROWBRIDGE authored the Rebuttal to the Argument Against Measure M.  Elections Code section

9190 requires these individuals be named as a real party in interest in this proceeding.

JURISDICTION

8. This action is brought pursuant to Elections Code section 9190, which provides that this

court may issue a writ of mandate to prevent the publication of any material in the ballot pamphlet that

is false and/or misleading.  (Elec. Code, ¤ 9190.)  This action is also brought pursuant to Elections Code

section 13314, which authorizes the Court to issue a peremptory writ of mandate upon proof that an

error or omission has or is about to occur in the printing of the ballot materials. (Elec. Code, ¤ 13314.)

9. Petitioner has no other adequate remedy at law and will suffer immediate and irreparable

injury unless this Court issues a writ of mandate deleting or amending the false and/or misleading

statements as described below.

10. Petitioner is informed and believes, and on that basis alleges, that issuance of a writ

requiring the amendments and deletions set forth below will not interfere with the printing and

distribution of the ballot pamphlet.  According to the Special Consolidated Statewide Election Calendar

published by the Sonoma County Registrar of Voters, the 10-day period for filing actions challenging

ballot pamphlet arguments runs from August 23, 2005 through September 1, 2005; the 10-day period for

filing actions challenging rebuttal arguments runs from September 2, 2005 through September 12, 2005.

11. Petitioner is also informed and believes that the actual deadline for matters to be resolved

relating to the ballot pamphlet is September 12, 2005.

FIRST CAUSE OF ACTION

[Elec. Code, §§ 9190 & 13314 – Writ of Mandate]

12. Cross-petitioner incorporates paragraphs 1 through 10 of this Petition.

13. The first paragraph in the Argument in Favor of Measure M (Exh. C) provides: 

ÒPeople should know whatÕs in their food.  But today chemical corporations are
releasing genetically engineered (GE) organisms into our food supply.  These
crops and foods are unlabeled and unsafe.Ó

14. The sentence in bold is false and/or misleading.  Recent reports from such respected
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organizations as the National Academy of Science have opined that genetically modified organisms are

not inherently dangerous and merely require continued testing and evaluation.  The bolded language

would mislead voters into believing that the government and/or scientific community have concluded

that foods containing genetically-engineered organisms are unsafe.  This is simply not true.

15. To prevent the Argument in Favor of Measure M from being false and/or misleading, this

Court should delete the bolded words.

16. The third paragraph in the Argument in Favor of Measure M (Exh. C)  provides:

ÒThere has been no long-term testing of the health risks to humans from GE foods . . .”

17. This bolded phrase is false and/or misleading because it incorrectly suggests that the

government has not undertaken and completed extensive testing of the effects of genetically-engineered

foods on humans.  Genetically-engineered crops are required to undergo between eight and ten years of

regulatory review by the United States Department of Agriculture before being approved for human

consumption.  Additionally, since 1992 it has been the policy of the United States Food and Drug

Administration to regularly consult with growers of genetically engineered foods regarding the safety of

their products. (See FDA Website at www.fda.gov.)  The statement is therefore false and would

undoubtedly mislead voters.

18. To prevent the Argument in Favor of Measure M from being false and/or misleading, the

court should delete this phrase.

19. The third paragraph of the Argument in Favor of Measure M (Exh. C) also provides:

 Ò[] . . . but laboratory animals fed GE foods develop stomach lesions,
immune system damage and precancerous conditions.

20. This statement is false and misleading because it suggests that there is a cause and effect

relationship between the ingestions of GE foods and stomach lesions, immune system damage and/or

precancerous conditions.  Petitioner is aware of no scientific study establishing such a cause and effect

relationship.

21. To prevent the Argument in Favor of Measure M from being false and/or misleading, the

court should also delete this phrase.

22. The fifth paragraph of the Argument in Favor of Measure M (Exh. C)  provides:
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ÒGenetic crop contamination can put small farmers out of business.  They stand to
lose crop sales and face costly patent lawsuits by Monsanto.  Organic farmers are
particularly vulnerable to GE contamination Ð they will lose organic
certification and their livelihood.

23. The bolded sentence is false and/or misleading.  The Under Secretary of the USDA

recently confirmed that there have been no reported cases of organic certification being lost due to the

accidental or unintended introduction of genetically-engineered material.  The assertion that organic

farmers Òwill loseÓ organic certification is false and would mislead voters as to the consequences of

continuing to allow the use of genetically engineered organisms in Sonoma County.

24. To prevent the Argument in Favor of Measure M from being false and/or misleading, the

court should delete the bolded portion of the sentence.

25. The first sentence of the sixth paragraph of the Argument in Favor of Measure M (Exh.

C) provides:

“Measure M requires violators, not taxpayers, to pay all cleanup and enforcement costs.

26. This sentence is false and/or misleading because, as explained in the Sonoma County

Auditor-ControllerÕs Fiscal Analysis, Òthe initiative assumes that the County would be responsible for

[cleanup] cost[s]Ó if collection of costs from a violator is not possible.  (Exh. B.)  Paragraph (f) of

section 7 of Measure M requires the County Agricultural Commissioner to Òpromptly take all actions

necessary to ensure that [prohibited GE] organisms are confiscated and/or destroyed.Ó (Exh. E

[emphasis added].)  While the actual persons or entities found to have ÒknowinglyÓ violated the

proposed ordinance may also be required to pay for any cleanup and/or enforcement costs, the County

Agricultural CommissionerÕs duty to confiscate and/or destroy prohibited GE organisms may often

precede such a determination.  Even then, it is not likely that every violator can be readily identified or

that every person or entity adjudged a violator will be able to bear the cleanup costs.  In addition, section

4 of the Measure M declares violations to constitute a Òpublic nuisanceÓ which would further trigger

County responsibility for abatement and section 8 of Measure M confers standing on individual citizens

to enforce County compliance with the provisions of the measure.  (Id.) The sentence is therefore not

accurate because there may be situations when the county will be forced to bear the costs associated

with cleaning up prohibited GE organisms.
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27. To prevent the Argument in Favor of Measure M from being false and/or misleading, the

court should delete the sentence.

28. The second sentence of the sixth paragraph of the Argument in Favor of Measure M

(Exh. C) provides:

ÒThe measure does not limit research, production and use of genetically engineered drugs
and vaccines for people and animals.”

29. This sentence is false and/or misleading.  Only research programs conducted according to

certain specified standards and protocols are exempted from the prohibitions of Measure M.  (Exh. E at

¤ 5 (b).)  Even then, the persons and/or entities conducting research exempted under paragraph (b) must

separately provide the Sonoma County Agriculture Commissioner with proof of compliance with ÒBSL-

3-Ag containment level practices or greater.Ó  (Id. at (c).)  If passed, Measure M would therefore

eliminate any existing research and/or production programs concerning genetically engineered drug and

vaccines for people and animals that are not able to meet the practices and protocols mandated by the

proposed measure.  Thus, it is simply not accurate to say that the proposed measure would not limit such

research or production.

30. To prevent the Argument in Favor of Measure M from being false and/or misleading, the

court should delete the sentence.

SECOND CAUSE OF ACTION
[Elec. Code, §§ 9190 & 13314 – Writ of Mandate]

31. Cross-petitioner incorporates paragraphs 1 through 30 of this Petition.

32. The second and tenth paragraphs in the Rebuttal to the Argument Against Measure M

(Exh. G)  provide, respectively:

ÒMeasure M will protect Sonoma CountyÕs family farmers, gardeners and
environment from irreversible genetic contamination by GE organisms.Ó

GE contamination is forever…

33. This bolded phrases are false and/or misleading because they incorrectly imply that the

presence of GE organisms cannot be removed from the environment.  These statements are completely
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inconsistent with the ÒremedialÓ portions of the initiative that confer authority on the County to remove

GE material and restore the land, and which attempt to impose financial responsibility for clean-up on

intentional violators.  If the GE organisms cannot be removed from the environment, those provisions of

the measure make no sense.  In fact, GE crops can be removed and destroyed just as any other crops

could.

34. To prevent the Rebuttal to the Argument Against Measure M from being false and/or

misleading, the court should delete the bolded phrases.

35. The fourth paragraph of the Rebuttal to the Argument Against Measure M (Exh. G)

provides:

“GE crops increase pesticide use.”

36. The bolded sentence is false and/or misleading.  Numerous studies have confirmed that

raising GE crops has reduced the use of pesticides by many millions of tons per year.

37. To prevent the Rebuttal to the Argument Against Measure M from being false and/or

misleading, the court should delete the bolded sentence.

38. The sixth paragraph of the Rebuttal to the Argument Against Measure M (Exh. G)

provides:

“Measure M holds knowing violators, not taxpayers, responsible for paying
administrative and abatement costs associated with enforcement.

39. This sentence is false and/or misleading for the reasons described above in paragraph 26.

40. To prevent the Rebuttal to the Argument Against Measure M from being false and/or

misleading, the court should delete the bolded sentence.

41. The seventh paragraph of the Rebuttal to the Argument Against Measure M (Exh. G)

provides:

“The moratorium prohibits only living, reproducing GE organisms.  Drugs,
vaccines and all other medicines will still be available to everyone.”

42. This sentence is false and/or misleading because a number of important vaccines do

contain GE organisms that are prohibited by Measure M and are not exempted from its ban.

43. To prevent the Rebuttal to the Argument Against Measure M from being false and/or
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misleading, the court should delete the bolded sentences.

RELIEF

WHEREFORE, Petitioners pray that this Court:

1.   Issue an alternative writ of mandate compelling Respondent to amend the Argument in Favor

of Measure M and the Rebuttal to the Argument Against Measure M as set forth above or, in the

alternative, to show cause before this Court at a specified time why Respondent has not done so;

2.   Issue a peremptory writ of mandate commanding Respondent to amend the Argument in

Favor of Measure M and the Rebuttal to the Argument Against Measure M as set forth above;

3.  Award Petitioners attorneysÕ fees and costs incurred in connection with this matter; and

4.  Grant other such and further relief as the Court may deem necessary.

Dated: August _____, 2005

Respectfully submitted,

OLSON HAGEL & FISHBURN LLP
Deborah B. Caplan
Richard C. Miadich
Erin V. Peth

By: ____________________________________
RICHARD C. MIADICH
Attorneys for Petitioner Lex McCorvey
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VERIFICATION

I, LEX. MCCORVEY, declare that I am the Petitioner herein.

I have read the foregoing AMENDED VERIFIED PETITION FOR WRIT OF MANDATE and

know the contents thereof.  The same is true of my own knowledge, except as to those matters which are

herein alleged on information and belief, and as to those matters, I believe them to be true.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct.

Dated: September ____ , 2005 _______________________________________
LEX MCCORVEY

I:\WPDOC\PUBLIC\LIT\25090.02\Amended Petition.DOC


